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AVOIDING MISTAKES

Alex Dabek looks at what the NHS could do to limit errors

According to figures published
recently by the NHS Trusts, at least

40 patients suffered avordable deaths
in Londen haspitals during 2017, and

a further 200 patients experienced

problems which may have contributed

to ther untimely deaths.

These figures may still increase as
a number of hospitals have not yet

published ther data for the whole year

These publications are being

canducted on the initiative of the

Health Secretary, Jeremy Hunt,
who wants to make the NHS the

best in the world at learning from

mistakes.

While Mr Hunt's ambition is a2

| specialise in spinal injury claims,

and a sagnificant proportion of
the claims | deal with arise from

clinical negligence. It 1= astonishin

how marny of these feature zame
of the most cardinal and entirely
avaidable errors

Even mere astonishing is the fact
that they are repeated over and

over, with NHS Trusts failing to learn
any lessons from these mistakes;
mistakes that can cost ves or result
in life changing inguries.

Below, | have highlighted st some
of these avoidable errors.

Neurological observations

Neurologcal abservation is a
cellection of informatiaon on a patient’s
central nerveus systemn (consisting of
the braun and spinal ceed)

In spinal surgery, the main purpose
for undertaking and recording
these observations is to assess
the patient’s baseline neurclogical
status on admission.

The purpose is to identify any
changes that require a prompt
respanse to any neuralogical
detenicration that might occur, 20 as
to prevent any permanent damage to
the spinal card.

The observations should include
ssessment of movernent, sensation

and power in the upper and lower
limbs, as well as comparing the left
side with the right.

Neurological chservations are
routinely undertaken by nursing

staff. Given theirimpertance to the
patient's wellbeing, nurses have to be
adeguately trained in using different
assessment tools and when to
appropriately escaiate 3 patient's care.

Haspitals should have relevant
palicies in place setting cut the
necessary assessment tools or
charts to be used, and the frequency
af thesza observations.

Itis imperative that these
neurclogical obsarvations are
consistently undertaken and
recarded accurately, at regular
ntervals. Any detected neurcloghcal
deteriaration should trigger a
medical review.

This is not recket scence - and yet
failure to undertakes proger and / or
timely neurclogical checks is one

aof the mast frequent allegations of
negligence | séein spinal injury claims.




These allegations range from-a
hospital's failure to use correct
assessment tocols (charts) for
assessing patents following
spinal surgery; a surgeon's failure
to instruct nursing staff as to the
neurclcgical observaticns required
and their frequency; through to
errors by nurses failing to undertakes
full checks or ta request a medical
review if changes are noted.

Until sufficent rescurces are
allocated to provide adequate training
and to ensure appropriate time is set
aside far nurses to undertake the
nacessary checks as frequently as
required, | think it is unliely that we
will sae 2 reduction in the number of
claims relating to these arroes.

Consent process

Time and time= again, | see issues with
the way patients are consented for their
spinal surgery or other procedures.

Spinal surgery i= ona of the most
complex surgical areas, and yet
doctors repeatedly fail to advise
their patients of the material risks
associated with spinal surgery and /
of other reiated procedures.

Since Mantgomery, itis imperatve
that doctors ensure & patent is
given all the information they need
to make an informed decision

One waould have thought that since
Montgomery, doctars would have
received the necessary traming on
how to cansent but that, sadly, does
not appear to be the case.

The recent case of Hassell v
Hillingdon Hospitols NHE Foundation
Trust [2018) EWHC 184 (08 is

one such example of inadequate
consenting, and one | aften come
across in my practice. in this case it
was found that the claimant was not
warned against the risk of paralysis,
and that the cperating surgeon
fasied to employ reasonable care
and skill to not only ensure that the
claimant was aware of the material
risks of the cperation, but also of the
alternative consarvative treatmant
options that were available (see P!
Focus March 2017, page 22).

In one of the cases { assisted on,

the operating surgeon admitted, as
part of the complaint process, tanot
being aliccated sufficient time far
appointments and effectaely ‘rushing’
through the consant procass.

There were a number of failures in
terms of the consenting process in
this case. The surgeon failed to explain
to the patient that there were two
surgical approaches to the propesed
surgery, and just decided himself to
take the appeoach that carried & much
greater risk of spinal cord amage.
This had dire consequences for the
patient as that very risk eventusted.

It is clear to me that with approprate
training and better resources
including suitable time allocation
for consenting) these cardinal
mistakes could be avoided.

There also needs to be a uniform
policy setting out guidance an

how the consent process should

be undertaken, and the extent of
information that patients should be
provided with,

Cauda Equina Syndrome (CES)
Cauda Equina Syndrome [CES)

cccurs when the nerve roots at

the end of the spinal cord (often
referenced as a horse's tail] are
compressed and disrupt mator and
sensory function in the lower half of
one’s bedy.

CES is a medical emergency and
can lead to incontinence and
permanent paralysis.

Despite being a well-recognised
conditian, with a number of red
flags. there is a cancerning lack of
uniform approach across the NRS
towards investigating CES,

We often find that there is a
significant delay in diagnosis, and
therefore treatment, for this life
changing condition.

Mr Crocker, consultant spinal
surgeon at St George's Hospital,
refers to ‘pathway failures” asone

of the main reascns why there is

s0 much Litigatica in the area of
spinal surgery, and in particular
[Cracker M, ‘Clinical Negligence in
Spinal Surgery 2018' (St George's
Hospital, Z018)).

Hawving attended a 2017 seminar on
CES presented by Dr Puntof No &
Chambers, he aptly sums up these
issues as 'the perennial sad tale of
the horse's tail',

In his research article published n
the British Journal of Neurosurgery,

Mr Todd, consultant neurcsurgeon
and one of the leading experts in

the field of CES, concludes that

as much as two-thirds of the so-
called ‘red flag’ symptoms/signs of
CES were those of late wreversible
CES, and could be in fact seen as
‘white flags’, ie. flags of defeat and
surrender (Todd, N.V,, Guidelines for
couda equine syndrome. Red flogs
and white flogs. Systemotic review
and implications for tnage [2017).
British Journol of Neurosurgery,
31(3): 336-239).

He goes an to say that ‘only 32%
of the symptoms/signs were true
“red flags" . they wamn of further,
avoidable damage shead.

‘Guidelinas should be redrawn to
emphasize referral of patients who
are at risk of developing CES ar who
have earty CES.

‘Itis ilogwcal for these guidelines to
emphasise the clinical features of
severe, often untreatable, CES.

‘Demand for emergency MRIwill
increasea; MRlis part of triage and
should be performead at the DGH
[District General Hospitall

According to Mr Tedd, an example
of a red flag would be bilateral
radiculopathy. If this symptom

is present, it warns that further
damage might occur and should be
acted on immediately. An example
of a white flag would be perineal
anaesthesia which if present,
would usually mean that the die
has been cast.

Itis clear that the current
management of patients with CES

iz not fit for purpose. It needs to
change so that an urgent MR! scan is
undertaken whenever early signs of
CES are noted.

Medication errors

According to the recent figures
published by the NHS, medication
erroes are suspected to be behind
appeoximately 1,700 deaths each
year, and potentiaily contributing to
a further 20,300.

The cost to the NHS associated with
thess medication errors is estimated
to bein the region of £1.8bn,

The mast common madication errcrs
| have come across are:

« prescribing dispensing the wrong
medication, often resulting in loss
of consclousness and falls;




+ failure to stop certaindrugs
price to spinal surgery, resulting
n internal bleeding and spinal
hasmatomas;

+ failure to administer thromba-
prophylaxis post-surgery,
resulting in pulmonary embolisms

While every clasm has to be

cansidered on its own facts, and nct

every medication errar will meet the
thrashold for clinical negligence, |
am astanished at how aften these
errors recur with evidently no
leszons being learnt from previous
claims and incident reports.

Even more astonishing is the fact
that some clinicians and trusts may
knowingly deviate from standard
practices and published guidance,
without providing logical reazoning.

For one such client | represented,
thrombo-prophylaxis was not offered
despite the fact that, in ine with

the refevant College of Emergency
Medicine gudelines {CEM),

there were sufficient nisk factors
mandating its admunistraticn.

In this case, the decision to
discharge the patient (in her 30s)
without thrombo-prophylaxis was
made by an an-call arthopaedic
registrar who only reviewed her by
telephone and failed to appreciate
that her Body Mass Index (BMI) put
her into the “at risk” categocy.

As a direct consequence of this
failure, my client subsequently
died from a bload clot which had
developed.

This case highlights further

the lack of suf ficient training,
inadequate resources and startling
absence of a consistent approach
across the NHS.

Change of culture

In December 2017, when discussing
his initiative to publish data about
avoidable deaths, Mr Hunt told BBC
Radio 4's Today programme that

it was: ‘about hospitals creating

a culture which makes it easy for
staff on the frontline to say, “icok.
something went wrong; | think it
caould have had a different cutcome
and we need to learn from this 2o it
doesn't happan again™'

While it s undeniable that more
needs to be done to create a culture
of transparency in terms of the

medical care afforded ta patients,
the proposed changes should not
just be about the frontline staff.

It is equally important that NMS
Resclution (NHSR) adopts a more
concdiatory appraach when dealing
with clinical negligence claims. The
common issues we see with the
NHSR defending often indefensible
claims are:

« Ratracting admissions
made in the NHS complamt
carrespondence;

« Failing to engage in Alternative
Dispute Resclution (ADR} at an
early stage;

« Tactics delaying progress of the
litigation, including unnecessary
delay in providing letters of
respense and defence;

« Deliberately withholding
admissans ta achisve a more
favourable settlement jone that
takes into account litigation risks).

My case where there was a faillure
ta offer thrombo-prophylaxes
showcases some of the above issues.

In this case, the NHSR taok a very
hard-line approach to the claim,
effectively retracting concessions
previousty made in the NHS
complaint correspondence.

This was despite concerns
expressed by the coroner during
the inquest over the failure for

the deceased to be reviewed by &
doctor in person prior to discharge.

During the inquast, the doctor n
guestion admitted that f he had
had a face to face review with the
patient, he would have probably
offered prophylaxis.

Consequently, thes clasm, which was
entirely capable of early resoiuticn,
was fought fercely for over three
years before the defendant made
their first offer to settie.

Duning that time, a number of logic
defyng arguments were put forward by
the defendant: including that the CEM
guidelines only applied toin-patients
and as the deceased was not admitted,
the guidance had no application.

|1t was alzo argued that the relevant
Trust was not in breach of the CEM
guidance as other trusis slso did not
adopt it

We were also told as a reason for
diverting fram the recommended
guidance, that routine thrombo-
prophylaxiz would cost the NHS
rmarly £4 million a year,

This Last argument brings me to

my final comment; if clasms such

as this cne were settled early, for
recened early admissicns o that
parties could focus cn evasluating the
los=es), significant costs could be
saved, freeing up some much needed
resources to ensure that the avoidable
mistakes can, in fact, be avoided.
Alex Dabek is a sentor solicitor in the
Spenal Ingury team at Bolt Burdon
Kemp; wnewbolthurdenkemp.coady/
spinalinjury




